DRAFT MINUTES NOVEMBER 18, 2021

A regular meeting of the Board of Members of Rapidan Service Authority was held on November
18, 2021 at the Madison County Administration Building, Madison, VA.

The meeting was called to order at 2:00 PM. A quorum was established followed by the Pledge
of Allegiance.

Present: Members: Coppage, Crozier, Frame, Martin, Williams, Yowell
Staff: G.M. Clemons, DO Jarrell, MFAS Gaskins
Attorney: Terry Lynn
Visitors: Jonathan Weakley, Mark Taylor, Clay Jackson, Media

The agenda for the meeting was adopted on a motion by Crozier, seconded by Coppage and
approved unanimously.

The minutes of the October 21, 2021 meeting were approved on a motion by Yowell, seconded by
Crozier and passed unanimously.

There was no old business and no public comment. No customer requests were presented.

An opportunity for comments from the Board was given. Mr. Williams expressed thanks for the
reply he received from the General Manager regarding the sewer leak in Stanardsville. He then
suggested that what appears to be an old holding basin located below the pump station be used, at
least temporarily, for overflow. GM Clemons will check to see if the tank is/can be outfitted for
use. Atlantic Pump is currently rebuilding one of the pumps and the second pump will be replaced
with a new one.

Williams read a statement to the Board regarding the outcome of court hearings involving RSA
and Greene County and reiterated Greene County’s decision to withdraw from RSA. He asked
that the statement be added to the Board minutes along with the transcript of the November 8§, 2021
hearing. He concluded by making a motion that the Greene County facility fee be reinstated at the
July 2020 rate of $30/month with any required public hearing taking place as soon as possible.
The motion was seconded by Yowell and passed 5-1 on the following vote: Coppage, aye; Crozier,
aye; Frame, nay; Martin, aye; Williams, aye; Yowell, aye.

Mediation is scheduled for December 8, 2021. In addition to G.M. Clemons and RSA attorney
Terry Lynn attending, Orange and Madison Counties may have a representative in attendance.
Attorney Lynn indicated that the goal for the parties is to leave the mediation with an agreed-upon
withdrawal agreement.

A&K, developer of the Twin Lakes subdivision in Orange County, has requested that Section 1A
of the development be taken into the RSA system. G.M. Clemons explained that Board approval
was required for any systems of 15 units or more. A motion was made by Crozier, seconded by
Coppage to accept the subdivision into the RSA system. Crozier asked whether the water main
pressure in the system was excessive. G.M. Clemons indicated that he believed it was within the
industry standard. The Chairman asked that he forward a copy of the testing standards to him and
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Crozier so that they would have them if asked about the pressure in the future. The motion passed
unanimously on a voice vote.

G.M. Clemons presented a frontline bonus request in the amount of $500 for full-time employees
and $300 for part-time employees for approval. The total would be less than $25,000. Crozier
stated that he would like to see RSA’s compensation package for its employees reviewed. On
motion by Crozier, second by Coppage, the bonus passed on a unanimous voice vote.

G.M. Clemons gave the General Manager’s report indicating that a project has been added to the
Capital Improvement Projects list. RSA has been waiting for the Stanardsville Streetscape Project
to begin in order to do some sewer line replacement. That Streetscape project is now beginning,
and the project contractor is going to do the sewer line replacement. RSA will pay for the work,
but this will allow for coordination of paving and concrete work. The only other item on the
General Manager’s report is the financial report, and the bottom line continues to be fine.

A question was raised by Coppage about the Rt. 29 boring project in Madison. The contractor has
been delayed again by Covid.

There was no attorney report other than that which had been previously discussed, the upcoming
mediation. There are upcoming court dates on December 13" and in January.

A motion to adjourn was made by Crozier at 2:24 PM; the motion was seconded by Yowell and
passed unanimously.

Chairman



November 18, 2021, RSA Board meeting —

In a recent communication with the RSA Board, I mentioned the need for this Board to give
attention to the litigation record that RSA is compiling in the Greene County case. We have
come up short every time the parties have been before the court.

Here’s RSA’s record in court so far —

1. November 10, 2020 — RSA’s Motion Craving Oyer — RSA sought a ruling on what’s included
in the agreement that’s in dispute — Judge Worrell ruled in favor of Greene County.

2. January 4, 2021 — A Greene County Motion to Quash RSA Subpoenas of documents from
WW Associates, Davenport, & Stantec — Judge Worrell ruled in favor of Greene County.

3. February 9, 2021 — Greene County Motion to File Amended Complaint — Judge Worrell ruled
in favor of Greene County.

4. May 24, 2021 — RSA Plea in Bar — The plea asserted that the facility fee was an “illegal tax” —
Judge Worrell ruled in favor of Greene County — the facility fee was not an illegal tax.

5. November 8, 2021 — RSA Plea in Bar — RSA asserted that Greene County’s claim is barred
per the doctrine of sovereign immunity — Judge Worrell ruled in favor of Greene County —
denying or overruling RSA’s Plea in Bar asserting sovereign immunity — and ruled that Greene
County’s claim is not barred. The Court observed at this hearing that, based on our General
Manager’s testimony, RSA has perhaps failed to do what we had agreed with Greene County that
RSA would do. The Court also said that RSA seems to have committed that failure without good
faith.

This week, a copy of the transcript of the November 8 hearing was sent to each board member.

We now know and it is crystal clear that, among many other things, RSA’s legal strategy has
been flawed:

1) The theory that the facility fee is illegal has not been accepted by the court, and
2) The theory that RSA, through Sovereign Immunity, is immune to legal agreements with
Greene County. The court is clearly stating that the Agreements are legally binding.

How long must this costly legal exercise play out? We all see the legal line item in our monthly
financial report. The rate payers of our three counties are footing this bill.

The court has set a date for RSA’s final demurrer and seems eager to move on to a Motion for
Partial Summary judgment. While it is unwise to predict the direction the court will take, it is
easy to see the trend in the court’s decisions...



Mr. Chairman, I would like to ask that the November 8" hearing transcript be entered into the
minutes of this meeting. They are of public record; they are public documents. If we don’t
discuss them then I would like them entered into RSA’s public record through the minutes to this
meeting.

On November 12, 2021, Greene County received a letter from RSA attorney Lynn inviting
Greene County to undertake mediation with RSA, a mediation that Greene County and VRA
have been encouraging for months. A mediation date is finally being set. We were pleased to see
that for the first time, Ms. Lynn’s letter says nothing about the conditions that RSA has
previously said must be satisfied before mediation can take place.

Greene County is reading Ms. Lynn’s November 12th letter as an invitation to mediation
without conditions. Again, we hope this is the case. We want to be clear that this mediation is
about Greene County withdrawing from the RSA. There is no need for any discussion about
Greene County remaining in the RSA. That is not happening. Greene County is withdrawing.

Gentlemen, I would ask that the RSA take a different tack. Is it not time to stop the financial
bleeding and the agony of this long legal process? Is it not time for RSA to follow the
Resolutions of the three member counties and permit Greene County’s withdrawal? I would
suggest the path is clear to do so. This board can direct RSA staff to make this happen.

From the hearing on May 24, it is now clear that Greene County’s facility fee was a legal fee.

From the hearing on November 8, it is clear that the agreements between RSA and Greene
County are enforceable contracts. Those agreements stipulated the fees that have been in
question for so long.

I would ask that the RSA Board reinstate the Greene County facility fee. We ask that the fee be
restored to $30, the same level that RSA had approved prior to the July 2020 decision to
eliminate it over Greene County’s objection. If this requires a public hearing, and we would like
that hearing to be held and action taken as quickly as possible.

I am ready to make the motion.
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1] (4:33 p.m, Novenber 8, 2021)
2
3 PROCEEDI NGS:
4
5 THE COURT: So, we are here for
6 Ms. Lynn's plea in bar. [|'mhappy if we
7 could, and would like to if we could, deal
8 with the nonsuit issue first, because | think
9 that's relatively straightforward.
10 M. Gegg, | didn't see your -- |
11 didn't see a signature fromM. G egg or
12 anyone fromthat office wwth regard to an
13 endor senent on the nonsuit. | saw the
14 obj ection to sane, but not an endorsenent
15 fromM. Gegg.
16 MR. GREGG | thought | had endorsed it
17 and mailed it to the Court. But, | have
18 endorsed it seen and objected to, and | w |
19 send anot her copy to the Court tonorrow.
20 THE COURT: Seen and objected to.
21 MR. GREGG That's correct, your Honor.
22 THE COURT: kay. For exactly the sane
23 reasons as M. Cal os objects.
24 MR GREGG Yes, your Honor.
25 THE COURT: | figured.
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MR, GREGG Judicial econony. Just put
ditto marks.

THE COURT: Right. You can't just
poi nt at him and say, "Wat he said."

MR, CGREGG  Exactly.

THE COURT: OCh. Ms. Adderley, you want

to raise your right hand.

(Court Reporter sworn)

THE COURT: kay. M. Habeeb, tell ne
about the notion to nonsuit and | wll deal
with that first.

MR. HABEEB: Judge, this goes to count
three relating to Madi son and Orange, which
were nmade parties in this case for purposes
of the requested relief. At |east
conditionally we have resol uti ons adopted by
bot h boards, Madi son and Orange. So, we
believe at |least now, if the facts don't
change in those jurisdictions, that they are
not needed as parties at this time. So, we
have sought to nonsuit them There was one
i ssue with Madi son because they have a

pendi ng counterclaim That pending
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counterclaimwe believe was addressed by the
Court's previous ruling on the legality of
the facility fee. But that was really the
only issue.

So, we would like to nonsuit w thout
prejudi ce the clains agai nst Madi son and
Orange, and we believe that's proper to do
so. |If Madison does not want to be nonsuited
wi t hout prejudi ce because of their pending
counterclaim they are welcone to stay in the
party and they can continue to participate.

THE COURT:. Ckay. M. Gegg, you
first.

MR. GREGG  Thank you, your Honor.

Your Honor, | just don't understand why this
Is not a dismssal with prejudice, both of
Madi son County and, for that matter, Orange
County. The issue related to G eene County
and Orange County and Madi son County i s noot
because both Madi son and Orange have passed
the resolution that Greene County was
seeking. And for that reason, we just don't
believe it is appropriate. And the reason we
object to it is because, you know, we believe

a dismssal with prejudice is nore
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appropri at e.

Thank you.

THE COURT: Understood. All right.
Any nore argunents as to the nonsuit?

MR, CALCS: Judge, Stefan Cal os, here
on behalf of Orange. | would just echo what
M. Gegg said and | would just rely upon the
objection that | put in witing on ny
endor senent page.

THE COURT: Al right. So, | wll note
your objection, but 1'mgoing to grant the
nmotion to nonsuit. And | will note that
M. Gegg, for his sake, adopts the objection
of , and includes his objection for M. Calos,
t 00.

MR. GREGG  Thank you, your Honor.
Appreciate it.

MR. HABEEB: Thank you. Just while you
are cleaning that up, you will note a couple
of fol ks have joined the Teans that don't
have their caneras on. | know at |east sone
of those are the G eene County Board of
Supervi sors and Mark Tayl or, the County
Adm ni strator, who are participating as

observers. So, that's who those ot her fol ks
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1 are on there.
2 THE COURT: Yeah. If it pops up that I
3 have to -- |'m apparently being asked to
4 admt people, so I'madnitting people as we
5 go along here. | just admtted M. Taylor to
6 this and I wll continue to admt as many
7 peopl e as want to attend by video.
8 MR. HABEEB: |'msure this is a hot
9 ticket today, so we may have...
10 THE COURT: | doubt that seriously.
11 For us lawers it may be, but for everybody
12 el se, you know, | think it wll be
13 interesting, but that's it.
14 So, now | et ne ask anot her question.
15 Ms. Lynn, are you prepared to take up the
16 notion for partial summary judgnent, too,
17 t oday?
18 MS. LYNN:  No.
19 THE COURT: Ckay. Just the plea in
20 bar. And is there any chance we can take up
21 the denmurrer this afternoon, too?
22 M5. LYNN: Your Honor, the only thing
23 |"m prepared for is the plea in bar.
24 THE COURT: Ckay.
25 M5. LYNN. | do have a question though.
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THE COURT: You don't need to explain.
Go ahead and start your argunent then for
your plea in bar.

MS. LYNN. So, your Honor, we are
nmoving the Court to dismss this action
because the relief in the anmended conpl ai nt
I's barred by the doctrine of sovereign
Immunity. |I'mgoing to do a brief --

THE COURT: Let ne ask you a question
right off. Let ne ask a question right off.
So, if Rapidan Service Authority does
sonet hi ng that sonmeone doesn't like, there is
no redress at law, no recourse at lawto
solve their mstake or their error if they
did sonmething ultra vires? They can condemn
soneone's property when they didn't have the
authority to do it, that person or persons
are just out of luck because it's sovereign
I mmuni ty?

M5. LYNN. So, Rapidan Service
Authority is a nunicipality created under the
Virginia Water and WAaste Authorities Act.

And under that Act, it has sovereign imunity
for governnental functions, not proprietary

functi ons. So, to the extent that we are
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tal king about a |egislative function of
setting fees, managi ng the board, agreeing to
the withdrawal of a locality, those are all

| egi sl ative functions that they were given

di scretion to do.

So, this isn't a case where they are
saying that the fees were unreasonable or, as
such, we cane in front of you to see that the
fees, whether they were legal or not. This
| awsuit is asking the Court to override the
| egi sl ative authority given to RSA to set
fees and rates for its custoners.

So, to answer your question, for sone
ci rcunstances the answer to your question is
yes. If it's a governnental function, which
I ncl udes | egislative authority given by the
statute, the answer to your question is yes.
If it's a proprietary function, the answer is
no. Today we are only dealing with
governnental functions and mainly | egislative
authority given by the General Assenbly under
the Virginia Water and Waste Authorities Act.

THE COURT: Tell nme why this isn't
nerely an enforcenent of a contract.

M5. LYNN:. Because under Virginia |aw
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you cannot contract away a | egislative

del egation of setting rates and fees. There
are nunerous cases stating that you cannot
contract away those | egislative functions.
Those | egislative functions --

THE COURT: Stop. Stop there for a
second. Then how does a governnent, a county
government or a town governnent enter into a
contract with another individual for any
pur pose, nuch less a board that it created
jointly with others, to carry out a certain
function? Because that's what the State
Water Act allowed themto do. And so, why
can't the two governnental entities contract
Wi th each other?

M5. LYNN: Because there's no authority
for that contract wwthin the Virginia Water
and Sewer Authorities Act. Under Code of
Virginia Section 15.1-2136, the Rapi dan
Service Authority, which was fornmed by al
three counties, is the only entity that is
given authority under that section to set
fees and rates. There's no provision
anywhere in the Virginia Water and Sewer

Aut horities Act that all ows Rapi dan Service
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Aut hority to contract with anyone regarding
t he del egation of setting rates and fees.

We can contract with people. Like, for
exanple, the provisions in the Act allow us
to contract with people to build things. W
can al so contract with people to send out our
bills or we can contract out for people to
prepare our bills. But we cannot, under the
Act, in any way contract out our |egislative
function of setting fees and rates. W
furthernore can't even all ow anyone to have a
say-so in those fees and rates, because that
authority was given solely to Rapidan Service
Authority. W are the only one that provides
wat er and sewer services in Geene County.
Greene County does not provide any water or
sewer services in Geene County.

In 1969, when they issued the Articles
of Incorporation and fornmed Rapi dan Service
Aut hority, they relinquished the control of
provi di ng water and sewer services to those
three counties to Rapidan Service Authority.
So, everything is governed under the Virginia
Water and Sewer Authorities Act, which is

cited in the Articles of Incorporation, as
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well as in all the amendnents, as well as in
the contracts that you are tal king about.

THE COURT: So, tell ne where this is
di fferent than CONCERNED RESI DENTS OF
GLOUCESTER COUNTY and THE GLOUCESTER COUNTY
BOARD OF SUPERVI SORS.

M5. LYNN. So, I'mnot in any way
sayi ng that Rapidan or the County cannot
enter into contracts. That's not ny
posi tion.

THE COURT: You just told ne they
weren't --

M5. LYNN: They are not allowed to
enter into contracts which set rates and fees
for Rapidan Service Authority's custoners.

THE COURT: | think that's not true. |
think that the contract or agreenent that was
entered into by Geene County and the Rapi dan
Service Authority regarding utility fees and
ot hers, and the way the fees were coll ected,
Is entirely perm ssi bl e between Rapi dan
Service Authority and Greene County. And if
that's the case, then there has to be sone
mechani sm of enforcenent if G eene County is

to make sure that its rights under the
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contract are enforceable. There's no other
way to do it. Because what you are telling
me is once the localities create the Rapidan
Service Authority, they no | onger have any
ability to regulate or control what this
entity that they created does. And that
can't possibly be the | aw

M5. LYNN: Yes, it is the |aw

THE COURT: It isn't. There has to be
a check and a bal ance sonmewhere. So, you
nmean to tell me if Rapidan Service Authority
in their function passed a rule that said we
are going to condem this anmount of |and from
point Ato point B so that we can build
anot her water treatnent plant, that there
woul d be no ability to conplain fromthose
| andhol ders that Rapidan Service Authority
condemmed their land by their |egislative
authority and their governnental power?
There's no way to conpl ain about that and
Rapi dan Service Authority gets to do what
they want to wthout the ability of the
courts to say no, you can't?

M5. LYNN:. No. That is a totally

di fferent issue.
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THE COURT: Wiy is it different?

M5. LYNN. Well --

THE COURT: Wiy is it different where |
have an ability to step in in one instance
and | don't here because G eene County agreed
wi th Rapidan Service Authority to do certain
t hings on behalf of the citizenry of G eene
County?

M5. LYNN. G eene County stepped into
t he shoes of a developer. |If they had not
signed the contracts and stepped into the
shoes of Fried, we wouldn't be here today.
They didn't step in with any police powers of
the County. The police powers of setting
fees and rates was del egated to Rapi dan
Service Authority through the Virginia Water
and Sewer Act. Wth regard to em nent
domai n, we are given the power of em nent
domai n t hrough the statutes.

THE COURT: Right.

M5. LYNN. So, it gives us that
authority. | amtalking -- this plea in bar
I's specifically about del egation of
| egi slative authority in setting fees and

rates, in governing our board, and in
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allowng alocality to withdraw fromthe
Authority. And the General Assenbly has set
forth the mechanismfor all three of those by
statute. And the State Corporation

Commi ssi on does have a say-so, they can
review whether it's reasonable or not. There
Is a means by which to do that. As a matter
of fact, a concerned citizen can cone to you
with regard to whether it's reasonabl e or

not. But, the rate and fee is set by

Rapi dan.

What Greene County is asking you to do
in this situation is to override a
| egi sl ative discretionary decision of a
majority board in requiring Rapidan to set a
fee which its majority board decided they did
not want to proceed wth.

So, they have exercised the | egislative
function they were given by the Virginia
Water and Waste Authorities Act in
determ ning what the rates and fees woul d be
for G eene County. Geene County is saying
we want you to override that and act as the
| egislature in setting the fees because we

don't |ike what they have done. That's why
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the Virginia Water and Sewer Authorities Act
has board nmenbers from each of the localities
on the board.

THE COURT: So, Ms. Lynn, tell nme the
tineline and the facts of this decision nade
by the Rapi dan Service Authority that you are
tal king about. Wiat's the tineline?

M5. LYNN. July 2020.

THE COURT: And what happened in
July 20207?

M5. LYNN: In July of 2020, the G eene
County Board of Supervisors cane to an open
neeting of the Rapidan Service Authority and
requested that Rapidan Service Authority
I ncrease a fee to be charged on Rapi dan
Service Authority's bill to Rapidan Service
Aut hority's custoners.

THE COURT: I n Geene County.

M5. LYNN:. Yes.

THE COURT: Right. Not in Mudison.

MS. LYNN:  No.

THE COURT: Not in Orange. Just in
Greene; right?

M5. LYNN: Rapidan Service Authority

custoners of G eene.
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1 THE COURT: Go ahead.
2 M5. LYNN. In July, at the board
3 neeting, the Rapidan Service Authority board
4 by najority vote decided the stop charging a
5 facility fee to the Greene County custoners.
6 THE COURT: Wiich facility fee their
7 agreenent between G eene County and Rapi dan
8 Service Authority said that they would
9 collect; right?
10 M5. LYNN: It said that the fee had to
11 be deci ded by Rapi dan Service Authority
12 because Rapi dan Service Authority is actually
13 the only entity that can set the fee.
14 THE COURT: So, if the Rapidan Service
15 Authority says the fee is zero, is that a
16 fee?
17 M5. LYNN: | wouldn't think it's a fee.
18 | don't think our custoners would think it's
19 a fee.
20 THE COURT: Right. So, Rapidan Service
21 Aut hority has to charge a fee. |f Rapidan
22 Service Authority is not charging the fee,
23 then they are in violation of the agreenent
24 they have with Geene County. And if they
25 are not charging the fee, they are not

www.cavalier-reporting.com
(434) 293-3300

Cavalier Reporting & Videography info@cavalier-reporting.com
Reported by Kimberly A Adderley (800) 972-1993



Job # 46376

Greene County Board of Supervisors v Rapidan Service Authority Pag e 21

Hearing - Plea and Bar 11/8/2021

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

collecting the fee, they are not doi ng what
they said they would do in the agreenent,
where does Greene County go to nake them
collect the fee that Rapidan Service

Aut hority is supposed to charge?

M5. LYNN: They can't. Rapidan Service
Authority is the only one that has the
authority to decide any fees or rates
char ged.

THE COURT: But charging no fee is not
or deciding a fee, is not levying a fee, it's
no fee at all. So, they have no right to
vote for no fee at all, they nust charge a
fee. So, when they say they are not going to
do what they are contracted to do, tell ne
where is G eene County supposed to go to find
relief for that behavior.

M5. LYNN. Well, according to the
Virginia Suprene Court, any contract that
attenpts to control the setting of rates and
fees by a governnental entity that the
| egi sl ature inposes that obligation on is
void. So, for exanple, in the CTY OF YORK
case, where the county adm nistrator could

not enter into a contract with a devel oper,
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al t hough he did, with regard to the setting
of fees, the Court found that that contract
was voi d because the county adm ni strator
could not override, in that situation, the
county's legislative duty of setting fees and
rates. In that case, the county provided
wat er and sewer services. They were given
the legislative right of setting fees and
rates. Not even their county adm nistrator
could go outside of that authority. And the
Court in that case said that the contract was
void and any action that was taken by either
party on that contract was of no consequence,
because the contract was void because you
cannot do a contract and take away a
| egislative right to set fees and rates.

THE COURT: Al right. Anything else,
Ms. Lynn?

M5. LYNN. Well, your Honor, | do have
a full argunent and | have M. C enpons here
to testify. And based on this conversati on,
I think it's inmportant that | be able to nmake
a record.

THE COURT: |'m happy to have you make

the record. Wat was M. C enpbns going to
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testify about?

M5. LYNN:. Well, | think that there are
definitely sone statenents made in the
conplaint and in the pleadings that had been
filed that are contested. There are
suggestions based upon the statutes that have
been relied upon by G eene County that
there's sone shared responsibility for
provi ding water and sewer services in Geene
County. There is no shared responsibility
for that. And so, there are a nunber of
contested issues that | was going to have him
addr ess.

THE COURT: Al right. M. d enons,
rai se your right hand for ne.

(Wtness sworn)

THE COURT: Go ahead, Ms. Lynn.

M5. LYNN: [I'mgoing to introduce him

your Honor. | know you know who he is.

* * % * *
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1 TI MOTHY CLEMONS,

2 was sworn and testified as foll ows:

3 DI RECT

4 EXAMI NATI ON

5| BY Ms. LYNN

6 Q Can you state your nane for the record.

7 A My nanme is Tinothy C enons.

8 Q And are you enpl oyed?

9 A | " m enpl oyed by the Rapidan Service

10 Aut hority.

11 Q And for how | ong?

12 A. | have been there just short of 22

13 years.

14 Q And what is your current position?

15 A | am the general manager currently.

16 Q And can you tell the Court about the
17 formati on of Rapidan Service Authority?

18 A. Yes. In 1969, Counties of Orange,

19 Madi son, and G eene, recognizing the significant
20 resource there was in the Rapidan River and its
21 tributaries and watershed, decided to create the
22 Rapi dan Service Authority pursuant to the Virginia
23 Water and Sewer Authorities Act in order to better
24 manage that resource from a regi onal standpoint.
25 And so, when they created Rapi dan Service
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1 Aut hority, those three counties relinquished their
2 responsibility to provide utility services in
3 those counties. It was delegated fully to Rapidan
4 Service Authority to do.

5 MR. HABEEB: Judge, |'mnot going to
6 object during this, because | realize your
7 Honor can regard or disregard any of this.
8 But, what we just heard was M. C enons'
9 | egal opinions as to what the formation of
10 t he Rapi dan Service Authority did. | expect
11 we will hear a lot nore of that. Again, I'm
12 going to sit quietly because | woul d just
13 like themto continue to talk, but if you
14 could note our objection to M. d enons
15 of fering any nore |egal conclusions, | wll
16 be quiet.
17 THE COURT: Sustain the objection as to
18 his | egal concl usi ons.
19 Go ahead, Ms. Lynn.
20 | BY MS. LYNN:
21 Q M. Cenons, | sat in front of you what
22 has been designated as Exhibit 1.
23 A Yes.
24 THE COURT: Is this your Exhibit 1,
25 Ms. Lynn?
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M5. LYNN. Yes. And, your Honor, |
sent themby email recently. | nmean, all of
t hem except one were attached to the plea in
bar .

THE COURT: Right. So, just so you
know, |'ve read your papers. |'ve also
consi dered what are essentially now 15
exhibits that were attached to your papers to
your plea in bar. Exhibit Nunber 1, is this
the resolution signifying the intention of
t he Board of Supervisors of Orange, Mdi son,
and G eene?

M5. LYNN:. Along with the Articles of
| ncor poration, yes.

THE COURT: Right. | don't see there's
any need for M. Cenons to identify these
docunents for this purpose. Al you need do
Is ask the Court to admt them and nmake t hem
a part of the record of this proceedi ng, and
Il will do so.

M5. LYNN: So, all of the exhibits to
the reply --

THE COURT: Al 15 exhibits, the Court
will accept. | will note that M. Habeeb and

his clients have objected to the
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adm ssibility of certain of these exhibits.

| overrule their notion that was filed
earlier today or yesterday regarding the
adm ssibility of these exhibits for the

pur poses of this hearing. Wen it cones to
trial or anything else, we will take them up
again, but as per this hearing, all of your
exhibits will be deened adm tted.

MR. HABEEB: Thank you, your Honor.

M5. LYNN. Your Honor, and today in an
email that | sent, there was Exhibit
Nunber 9, which is the resolution that was
previously produced. The only difference is
the one | emailed today had a corrected date
on it.

THE COURT: So, | will receive that,
too, and add it to the docunents that |'ve
al ready received.

MR. HABEEB: Judge, just --

THE COURT: 1've got also a letter with
the tab nunber 11A, the sovereign inmunity,
It says somet hing about sovereign imunity,
but it's an COctober 29, 2021 letter fromthe
Virgi nia Resources Authority and Stephanie

Haml ett. That's the other thing that |
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recei ved today.

M5. LYNN. Yes. Oh, you received that
t oday. Ckay.

MR, HABEEB: Judge, if | nay.

THE COURT:  Yes.

MR, HABEEB: Exhibit 9, | just want to
make sure the record is clear what it is.

The Exhibit 9 that |I'm | ooking at that
Ms. Lynn's office sent today is a whol e bunch
of letters fromthe VRA

THE COURT: So, | don't have that. So,
my Exhibit 9 is a second resolution calling
for the anonynous consent of O ange and
Madi son Counties to the wthdrawal of G eene
County fromthe Rapi dan Service Authority
pursuant to Virginia Code section 15.2-5112.
That's what | have as Exhibit 9 that was
given to ne with her papers for the plea in
bar .

MR. HABEEB: Thank you. |'m |l ooking at
the emai|l that her office sent this
aft er noon.

THE COURT: Ckay. |'magetting a copy
of that now Gve nme just a nonent to find

it.
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MR. HABEEB: Geat. As | see, this is
a February VRA letter, an August VRA |etter,
a Septenber VRA letter, another Septenber VRA
letter, a County of Greene letter from
Cct ober.

THE COURT: Yes, | have that.

MR. HABEEB: Cctober 29th VRA letter.
| don't have the resolution as 9 based on
this email.

M5. LYNN: So, to date --

THE COURT: Either do I, but I wll
receive the letters.

M5. LYNN. So, your Honor, today it was
Exhibit 6 that was the corrected
Septenber 16, 2020 resolution. And that's
the only difference, is that the resolution
we previously provided said Septenber 17, and
it should have been the 16th. So, that was
the only difference.

THE COURT: kay. Go ahead.

M5. LYNN. All right. So, I'mgoing to
nove passed getting himto identify and
I ntroduce the exhibits.

MR. HABEEB: Thank you for noting our

obj ecti on, Judge.
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BY MS. LYNN:

Q M. C enpons, what services are provided
by Rapi dan Service Authority in G eene County?

A. In G eene County we provide water
treatnent and distribution and we provide
wast ewat er col |l ection, treatnent, and di sposal.

Q And who el se provides water and sewer
services in Geene County?

A Nobody el se provi des water and sewer
services in Geene County, only Rapidan Service
Aut hority.

Q What i nvol venent does G eene County
have in the operation of any water or sewer
facility in Greene County?

A. G eene County doesn't have any
I nvol venent in Rapidan Service Authority or the
oper ati on.

THE COURT: Say that again. [|'msorry,
M. Clenons, | couldn't hear you. G eene
County doesn't what?

THE WTNESS: | said G eene County does
not have any involvenent in the operation of
the water and sewer systens in G eene County,
your Honor.

THE COURT: So, do they have nenbers on
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1 t he board?
2 THE WTNESS: They have two nmenbers on
3 t he Rapi dan Service Authority board, your
4 Honor .
5 THE COURT: So, what does that nean in
6 terns of the managenent and functions of the
7 Rapi dan Service Authority as to G eene
8 County, they have no say? | nean, the board
9 menbers are just sitting there doi ng nothing?
10 THE WTNESS: No, sir.
11 THE COURT: So, why are they there if
12 t hey have nothing to do with the way in which
13 Rapi dan Service Authority operates as to
14 G eene County?
15 THE WTNESS: | could not hear him
16 THE COURT: | said --
17 THE WTNESS: Sorry, your Honor, |
18 coul dn't hear you.
19 THE COURT: | said why is it that there
20 are board nenbers if none of the board
21 nmenbers have a say in the way in which the
22 Rapi dan Service Authority operates in each of
23 the jurisdictions that participate in the
24 Rapi dan Service Authority?
25 THE WTNESS: | wasn't saying that the
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1 board nenbers did not have any say-so in how

2 we operate. | said Greene County governnent,

3 as an entity, or Geene County or Madison

4 County or Orange County, they do not --

5 THE COURT: (kay.

6 THE WTNESS: -- operate the systens.

7 W do. We own them we operate them

8 THE COURT: Ckay.

9| BY M5. LYNN:

10 Q And can you explain to the Court what
11 led to the July 16th, 2020 vote?

12 A. What led to the July 16th, 2020 vote
13 was the Greene County Board of Supervisors com ng
14 to the Rapidan Service Authority board and aski ng
15 t he Rapi dan Service Authority board to increase a
16 fee. The Rapidan Service Authority board,

17 majority of the Rapidan Service Authority board
18 determ ned that they didn't think that fee was

19 equi t abl e and sustai nable for our G eene County
20 customers.

21 THE COURT: You can't testify about

22 what the board thought or did or said. You
23 can testify --

24 THE W TNESS:  Ckay.

25 THE COURT: -- about what the board did
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1 as a result of the --
2 THE W TNESS:. Ckay.
3 THE COURT: You can report the vote.
4 THE WTNESS: All right, your Honor.
5 THE COURT: But you can't tell nme what
6 t hey thought.
7 THE W TNESS: The vote that day,
8 majority vote was to require all water
9 availability fees in Geene County to be paid
10 directly to Rapidan Service Authority and to
11 di scontinue billing and coll ecting any
12 facility fee in G eene County.
13 | BY MS. LYNN:
14 Q And what was the vote?
15 A The vote was four in favor and two
16 agai nst.
17 Q And how does Rapidan Service Authority
18 operate wth regard to a vote?
19 A. Rapi dan Service Authority operates on a
20 maj ority vote system
21 Q And can you tell the Court about the
22 Sept ember 17th, 2020 vote?
23 A. The board voted in Septenber of 2020 to
24 restrict the participation of the G eene County
25 reps on the Rapidan Service Authority board as a
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1 result of Geene County filing a | awsuit agai nst

2 the Service Authority. And they voted to restrict

3 their participation until such tinme as the

4 concl usion of the |lawsuit.

5 THE COURT: Wiy woul d they do that,

6 M. Cenons? Didyou give any reason for

7 asking themto do that?

8 THE WTNESS: That was the board's

9 choi ce, your Honor.

10 THE COURT: Did you tell themnot to do
11 t hat because the Greene County Board of

12 Supervi sors doesn't have anything to do with
13 how you run the Rapidan Service Authority and
14 It doesn't matter what those people did, that
15 t hese people who were serving on the board

16 are different than the G eene County Board of
17 Supervi sors?

18 THE WTNESS: | did not tell ny board
19 how to vote one way or the other, sir.

20 THE COURT: Go ahead.

21 Did you find that their vote was

22 I nconsistent wwth the position that you just
23 took with regard to G eene County and G eene
24 County's ability to tell the Rapidan Service
25 Aut hority what to do or what not to do?
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THE WTNESS: No, sir. | found that
their vote was consistent with the Rapi dan
Service Authority bylaws, Section 2.6, that
allowed themto restrict a Rapidan Service
Aut hority board nenber's participation shoul d
t hey choose to.

THE COURT: Right. For any reason
what soever, it doesn't have to be a good
reason, they can just decide that | don't
|ike the color of his tie or her tie today
and vote to restrict their ability to
participate; is that right?

THE WTNESS: Well, what the byl aws say
Is the board by majority vote can restrict a
menber's participation. They have to give a
reason, it's done by resolution, your Honor.

THE COURT: And the reason this tine
was because the Board of Supervisors of
G eene County decided to sue the Rapidan
Service Authority; is that right?

THE WTNESS: That's ny under st andi ng,
your Honor.

THE COURT: And so what rel ationship,
if any, did that action have to do wth these

two nenbers on the Rapidan Service Authority

www.cavalier-reporting.com
(434) 293-3300

Cavalier Reporting & Videography info@cavalier-reporting.com
Reported by Kimberly A Adderley (800) 972-1993



Greene County Board of Supervisors v Rapidan Service Authority Page 36

Job # 46376 Hearing - Plea and Bar 11/8/2021
1 boar d?
2 THE WTNESS: | don't think I'm
3 foll owm ng your question, your Honor. |
4 apol ogi ze.
5 THE COURT: The two people that are on
6 t he Rapi dan Service Authority board.
7 THE W TNESS: Yes.
8 THE COURT: Ri ght.
9 THE WTNESS. Yes, sir.
10 THE COURT: \What was their relationship
11 with the lawsuit, did they join the | awsuit,
12 were they suing the Rapidan Service
13 Aut hority, too, or was it just G eene County
14 t hat was doing so?
15 THE WTNESS: | actually think, your
16 Honor, that at |east one, if not both, of
17 t hem m ght have been part of that |awsuit,
18 nanmed in it.
19 THE COURT: Because they work for
20 G eene County?
21 THE WTNESS: Well, one of themis the
22 chai rman of the G eene County Board of
23 Super vi sors.
24 THE COURT: Uh- huh.
25 THE WTNESS: And the other is
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1 appoi ntee fromtheir planning conm ssion.
2 THE COURT: kay. And so they, G eene
3 County, decided to sue Rapi dan Service
4 Aut hority.
5 THE WTNESS. Yes, sir.
6 THE COURT: Ckay. Go ahead.
7| BY Ms. LYNN
8 Q How many | awsuits were fil ed,
9 M. C enons?
10 A | believe there were two |awsuits
11 filed.
12 Q And who filed the second | awsuit?
13 A. Greene County, and it named both of
14 those individuals in that second | awsuit --
15 Q What - -
16 A -- as part of the lawsuit --
17 Q What - -
18 A -- against the Service Authority.
19 Q What two individual s?
20 A Bill Martin and Ron WIIi ans,
21 representatives on the Rapidan Service Authority
22 board from Greene County, they were named in that
23 second |l awsuit as suing Rapidan Service Authority.
24 Q So, what happened in February of 20217
25 A. I n February of 2021, the Rapi dan
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Service Authority board, by mpjority vote, voted
to allow the G eene County representatives to
again participate in open neetings and open

di scussion with Rapi dan Service Authority.

Q And have they been restricted, have
those Greene County nenbers been restricted since
February of 20217

A. No, they have not.

Q Have those Greene County nenbers since
February of 2021 taken inconsistent positions with
regard to reconmendati ons for G eene County?

A. Taken i nconsistent positions? Wll,
yes, | would say so. | had gone to the board at
one point to try to nove ahead with sone projects
in Geene County. | was going to need to borrow
sonme noney for funding for capital projects, and
those individuals in G eene County voted agai nst,
or did not vote, it didn't cone to a vote. They
voi ced opposition to us doing that, but then | ater
they conpl ained that we hadn't done capital
construction work in G eene County.

Q Are those two G eene board nenbers
participating since February?

A. Yes, they have participated since

February.
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1 Q What vote has the Rapi dan Service
2 Aut hority board taken regarding the w thdrawal of
3 G eene County?
4 A The Rapi dan Service Authority board has
5 not taken any vote regarding the w thdrawal of
6 G eene County from Rapi dan Service Authority.
7 Actually, in May of this year, Rapidan Service
8 Aut hority's corporate counsel and Rapi dan Service
9 Aut hority bond counsel nmade a very detail ed
10 presentation to the Rapidan Service Authority
11 board, detailing the steps that had to be taken
12 for Geene County to effectuate a wthdrawal from
13 the Service Authority. | think at that tine they
14 were at the step of satisfying the Virginia
15 Resource Authority as the bond holder. And I
16 believe that still is the step they are at.
17 Q Have they satisfied VRA?
18 A No.
19 Q To your knowl edge have you received
20 notice that VRA has consented to G eene County's
21 wi t hdr awal ?
22 A. No.
23 Q And - -
24 THE COURT: Can | ask a question.
25 M. Cenons, given that you are, from
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1 the position that you have taken in sone of
2 this, free to do whatever you want to do
3 w t hout regard to anything el se, why do you
4 think you need to wait for the approval of
5 VRA before G eene County is renoved as
6 participants in the Rapidan Service
7 Aut hority?
8 THE W TNESS: Your Honor, that's not
9 di ctated by our say, that's dictated by the
10 Virginia Water and Waste Authority. They are
11 the ones that statutorily lay out the
12 pr ocess.
13 THE COURT: Right. But, if you don't
14 have to foll ow the process because you have
15 sovereign imunity and you can do what you
16 want, why not just get rid of G eene County?
17 THE W TNESS: Because G eene County
18 still needs to denonstrate to their bond
19 hol ders that they can --
20 THE COURT: But that doesn't have
21 anything to do with you.
22 THE WTNESS: |'msorry?
23 THE COURT: That doesn't have anyt hi ng
24 to do with you. Geene County has to
25 denonstrate to "its" bond hol ders, not the
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1 Rapi dan Service Authority bond hol ders.
2 Aren't they different people? Aren't they
3 two different --
4 THE WTNESS: No, sir. | don't believe
5 they are necessarily different people, sir.
6 THE COURT: Hmm So, then you have
7 this relationship with G eene County that's
8 created by what, the fact that you all are
9 both signatories on a bond and guarantors on
10 bonds?
11 THE WTNESS: W are not signatories on
12 bonds together, no, sir.
13 THE COURT: No. So, then what duty, if
14 any, do you owe G eene County or G eene
15 County owe Rapidan Service Authority before
16 they are allowed to | eave the Rapidan Service
17 Aut hority?
18 THE W TNESS:. (Good question, your
19 Honor. | really haven't thought that one
20 t hr ough.
21 THE COURT: Well, I will tell you the
22 answer is that --
23 THE WTNESS: | think that the
24 procedure --
25 THE COURT: -- Greene County has to
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foll ow what the VRA says.

THE WTNESS:. | have just been
following the steps laid out in the Virginia
Wat er and Waste Authority Act that deals with
the withdrawal of a nenber fromthe Service
Aut hority, or any service authority, not just
Rapi dan Service Authority.

THE COURT: Ckay.

THE W TNESS: Any service authority.

THE COURT: Part of what is difficult
about this for nme, M. O enons, is your
counsel has argued that the Rapi dan Service
Authority is effectively a land unto itself
and it can do what it wants w thout any | egal
recourse by any other person, except for a
citizen conplaining about it, and that G eene
County is without the ability to conpl ain.

So, I'minterested in know ng whet her or not
you thought that it was perm ssible to just

di scharge G eene County fromthe Rapi dan
Service Authority without this process that's
t aki ng pl ace.

THE WTNESS: | don't think it's
perm ssi bl e, your Honor.

THE COURT: Thank you.
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Go ahead, Ms. Lynn.

LYNN:

Q So, has there been a vote at all?

A On the withdrawal ?

Q Yes.

A Not on the withdrawal, no. Not at all.

THE COURT: And just we can note at
this point, though, Orange County and Madi son
County have agreed that G eene should be able
to w thdraw

M5. LYNN: Conditional on VRA's
consent .

THE COURT: Yeah.

M5. LYNN: Because VRA is the bond
hol der for Rapidan Service Authority. And
the statute requires that the bond hol der --
It specifically says that, "No locality" --

" mreading from15.2-5112, section A "No

| ocality may withdraw fromany authority that
has out st andi ng bonds w t hout the unani nous
consent of all the holders of such bonds

unl ess all such bonds have been paid or
cashed or United States Governnent

obl i gati ons have been deposited for their

paynment . "
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1| BY MS. LYNN

2 Q M. d enons, who does RSA have bonds

3 Wi th?

4 A Virginia Resources Authority.

5 Q And have those bonds been satisfied?

6 A No, nm'am

7 Q And is that why VRA corresponds with

8 regard to the status of G eene County neeting

9 their conditions with you as the Rapi dan Service
10 Aut hority general manager?

11 A Yes.

12 Q Do the counties have any say-so in

13 appoi nting persons to the board?

14 A. Yes, they do. They appoint their

15 representatives. The Board of Supervisors for

16 each county appoints their two representatives.

17 Q And how many board nenbers do you have?
18 A Six, two from each county.

19 M5. LYNN. As long as you have accepted
20 all of the exhibits, your Honor, that's all |
21 have for M. C enons.

22 THE COURT: Thank you. Anybody el se

23 have any questions for M. C enons?

24 MR. HABEEB: Judge, there are a | ot of
25 questions | could ask M. Cenons. |'m going
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to pass with one conmment, assum ng your Honor
I s okay, one of the exhibits that we just
tal ked about, Exhibit 9 on that email,
i ncl uded an Cctober 29th, 2021 VRA
conditional consent to withdrawal, that |'m
not sure if maybe M. C enons hasn't seen it
yet, but it's inconsistent with that
testinony. | don't need to ask him questions
as long as your Honor has it.

THE COURT: | have it.

MR. HABEEB: You will note what the
| atest is --

THE COURT: | have it.

MR. HABEEB: Then | will waive any
Cross-exam nation, your Honor.

THE COURT: Thank you. Any ot her
W t nesses, Ms. Lynn?

M5. LYNN: Well, I wll redirect on
t hat comment, your Honor, if | nay.

THE COURT: Sur e.

* * * * %
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1 REDI RECT

2 EXAMI NATI ON

3| BY M5. LYNN:

4 Q M. d enons, can you | ook at Exhibit

5 Nunber 9, the last letter.

6 A Later dated Cctober 29th, 2021.

7 Q Yeah. That's an exhibit in the

8 package; is that correct?

9 A Yes, it is.

10 Q Are you copied on that?

11 A | am copied on it.

12 Q Ckay. What is your understandi ng of
13 the process based on the receipt of that letter?
14 MR. HABEEB: This is, again, asking

15 M. Clenons to be a | awer, but --

16 THE COURT: It is.

17 MR HABEEB: -- |'m happy to --

18 THE COURT: | sustain the objection.
19 Go ahead, Ms. Lynn.

20 | BY Ms. LYNN

21 Q As the nmanager, has the board taken any
22 further action on Greene County's w thdrawal ?

23 A. The only action the board has taken so
24 far is, in a recent neeting, to authorize ne as
25 t he general manager and Terry Lynn as our
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1 corporate counsel to nedi ate on Rapi dan Service
2 Aut hority behalf if and when it reaches that
3 juncture in this process. This letter, ny
4 understanding, and I'mnot a | awer, you are
5 correct, sir, is that this is sinply a letter
6 conditional, it says conditional withdrawal, wth
7 the conpletion of quite a few things that have
8 been outstandi ng for a nunber of nonths. |
9 believe that conditional wthdrawal, ny

10 under st andi ng was G eene County had asked for that
11 so that nediation could nove forward. They don't
12 have full consent, they have a conditional consent
13 based on neeting a | ot of requirenents.

14 MR. HABEEB: Judge, based on that --

15 THE COURT: Any ot her questions,

16 Ms. Lynn?

17 M5. LYNN. No, your Honor. Thank you.
18 MR. HABEEB: There are two questions |
19 woul d | ove to ask based on that redirect.

20 THE COURT: Go ahead.

21

29 * ok ok k%

23

24

25
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1 RECROSS
2 EXAMI NATI ON
3| BY MR HABEEB:
4 Q M. d enons, have you been i nforned
5 that Greene County for about a year has offered to
6 enter into binding nmediation without condition as
7 set forth in this October 29th letter?
8 A. | know t hat Rapi dan Service Authority
9 offered to enter nediation with Geene County | ast
10 year.
11 Q Let nme --
12 A. And | believe it was rejected,
13 M . Habeeb.
14 Q Let nme ask ny question specifically and
15 let me ask it real clear. Are you aware that for
16 over a year Greene County has offered to
17 uncondi tional nediation with Rapidan Service
18 Aut hority, and Rapidan Service Authority has
19 refused to nediate unl ess certain preconditions
20 were net? Are you aware of that?
21 A. What Rapi dan Service Authority did, |
22 believe, sir, was to say when Greene County gets
23 far enough down the process that nediation
24 actual ly nmakes sense, that they would be willing
25 and glad to participate.
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1 Q So, it is not Rapidan Service
2 Authority's position that G eene County nust
3 dismss the litigation with prejudice prior to
4 your counsel agreeing to schedule a nediation,
5 that is not Rapidan Service Authority's position?
6 A Rapi dan Service Authority does believe
7 that G eene County should dismss the litigation,
8 and that's also stated in VRA's letter of
9 Oct ober 29t h.
10 Q So, again, I'mgoing to ask it again.
11 Do you agree that Greene County for over a year
12 has agreed to nediate unconditionally w th Rapi dan
13 Service Authority?
14 A. | don't believe | agree with that.
15 Q Ckay. Second question and last |ine of
16 questions, although it may take nore than one
17 based on that |ast round. The second bull et point
18 I s successful negotiation and execution of a
19 conprehensi ve wi t hdrawal agreenent anong G eene,
20 Rapi dan Service Authority, and the other counties.
21 Tell the judge how | ong ago you, as director of
22 RSA, were provided with Greene County's proposed
23 conprehensi ve withdrawal agreenent. Ws it six
24 nont hs ago?
25 A. |"mgoing to guesstimte, sir, five or
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1 si X nont hs ago.
2 Q Ckay. Let's guesstinmate six nonths.
3 Wul d you please tell the Court when Rapi dan
4 Service Authority provided its response to
5 Greene' s proposed conprehensive w t hdrawal
6 agreenent ?
7 A It has not at this point.
8 Q It has not provided any response so
9 far; right?
10 A. | believe that ny attorney has been in
11 contact wth another attorney in your office going
12 back and forth on those sort of things.
13 Q So, you believe the Rapidan Service
14 Authority has in fact provided a response to the
15 proposed conprehensive w thdrawal agreenent?
16 A | don't know, to be honest with you. |
17 don't believe so.
18 Q Ckay. Because it's hard on ny end when
19 you point to the conditions contained in this VRA
20 letter, but it seens |like you control the
21 conditi ons and have an --
22 A | didn't place the conditions in the
23 VRA letter, sir, VRA did.
24 MR. HABEEB: | don't have any ot her
25 questi ons. Thank you.
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THE COURT: Thank you. Ms. Lynn, any
ot her argunent?

M5. LYNN. Well, | have argunent. No
questions for him

THE COURT: Go ahead then, please
conti nue your argunent.

M5. LYNN. So, your Honor, | think that
t he docunents that are in front of you and
the testinony establishes how Rapi dan Service
Aut hority was fornmed by the three counti es.
And in doing so, as part of the Articles of
| ncorporation, the counties were given the
right to appoint people on the board. So,
t he board has six nmenbers. That was an
amendnent to the articles that went fromfive
to six. So each county has the right to
appoi nt anyone, the two people from each
county, to represent their interests on the
board. And so, the board acts collectively
as the Rapidan Service Authority governing
body. There are checks and bal ances in that
gover ni ng body because each county can
desi gnate two people to be on there. So, to
the extent there needs to be protections

afforded, there are representatives on the
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board for that very purpose. But, the board
operates through a majority vote, just |ike
ot her boards, just |like the Madi son County
Board of Supervisors, the Orange County Board
of Supervisors, or the Geene County Board of
Supervisors. They all take votes, they
operate the sanme as Rapi dan Service
Aut hority. And sonetines the votes may not
be unani nous, but the board operates on a
majority vote. And so, that's where the
protections cone in for each of the counties,
whet her it's Orange, Madison, or Geene, is
by their appoi ntnment of people on the board
that are supposed to act as liaisons for this
governnmental entity.

So, the resolutions, the Articles of
I ncor poration, and every single anmendnent
t hat has been introduced and accepted by the
Court reflects that the Rapi dan Service
Aut hority was fornmed under the Virginia Water
and Waste Authorities Act, which back then
was cal led the Sewer Authorities Act. So,
that is the act that governs all of the
functions of this public governnmental entity

that the | egislature decided was an inportant
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thing to put in the Virginia Code because it
al l owed regionalization of utility providers.
That was the whole goal of the legislature in
formng this Act was to protect resources,
for exanple, |ike the Rapidan Service

Aut hority, and have a regional entity govern
t hose water sources, rather than nunerous
counties going in different directions.

So, what is established is that G eene
County does not under any police power or any
ot her act provide water or sewer services in
Greene County. That is only done by Rapidan
Service Authority. The board, all six
menbers, are the ones that are given the
| egi sl ative authority to act as Rapi dan
Service Authority and this entity. So,

M. Cdenons has testified to those facts. W
have got the anmendnents to the articles, al

of those reflect the authority for Rapi dan
Service Authority's actions, or non-actions.

So, Code of Virginia Section 15.2-5114
Is actually the code section that indicates
t hat Rapi dan Service Authority -- it says,
"Each authority” -- and I'm not going to read

this whole statute. But it says, "Each
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authority is an instrunentality exercising
public and essential governnmental functions
to provide for the public health and

wel fare,” and this statute goes on and sets
forth the powers of Rapi dan Service
Authority. So, this is where the authority
gets its power from No other statutes, just
this Act.

So, Rapidan Service Authority can only
act wthin the mandates of that Act. It
doesn't have authority to engage in any
activities that are not authorized by the
General Assenbly. That's the Dillon Rule
that we have tal ked about in the brief. As a
matter of fact, | have another case here that
| thought was interesting. This is an
Al bemar| e County case, SINCLAI R VERSUS NEW
Cl NGULAR W RELESS PCS, LLC. And this was a
case that the Virginia Suprene Court noted
that | ocal bodies only have the powers
expressly granted and that you can only
del egate | egislative functions to others if
you' re authorized by the statute. In this
case, they found that Al bemarle County, they

coul d not del egate a wai ver decision to
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anot her board, because there was no statute
allowing themto do so.

In the case at hand, we are governed by
the Virginia Water and Waste Authorities Act.
There is no language in that Act that all ows
us to delegate the right to set or even have
any say-so in setting fees and rates.

THE COURT: So, Ms. Lynn, then tell ne,
pl ease, why in the world is there a second
anmendnent to the Rapidan Wastewater System
Service Authority agreenent dated Decenber 9,
2014, that was entered into between G eene
County and Rapi dan Service Authority if
there's no reason for G eene County to have a
say? O if Geene County doesn't have a say,
why is there in existence any agreenent at
all, much |less a second anendnent to the
Rapi dan Wast ewat er System Servi ce agreenent
bet ween Greene County and the Rapi dan Service
Aut hority, wherein on page 4 -- no, page 2
maybe. | can't renenber where it was.

MR. HABEEB:. It's on page 2, Judge.
4A.1 | think is probably what you are | ooking
for.

THE COURT: There you go. It says,
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1 “Rapi dan Service Authority hereby establishes

2 a sewer systemfacility fee for the Rapidan

3 wat er systemin an anount approved in witing

4 by the County and the Rapi dan Service

5 Authority fromtinme to tine."

6 If that exists and it is entered into

7 and agreed to between the parties, doesn't

8 Rapi dan Service Authority now have sone duty

9 under this agreenent or contract to abide by
10 the terns of this agreenent or contract once
11 they enter into it?

12 There's nowhere here in this contract
13 that says that Greene County is taking away
14 their legislative authority to do anyt hing,
15 but that Rapidan Service Authority and G eene
16 County have agreed to operate in a certain

17 way. And then Rapidan Service Authority's

18 failure to operate in this certain way |eads
19 Greene County to conme to this Court and ask
20 for hel p under the circunstances.

21 Under King's Villa, King George,

22 Concerned Citizens of doucester County, and
23 the other cases that |'ve read, your view of
24 your plea in bar and what your sovereign

25 I mmunity is, | don't believe extends to this
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1 particular lawsuit, Ms. Lynn. And the Court

2 deni es your plea in bar, or overrules it as

3 It relates to the issues presented therein,

4 in that Greene County can ask this Court to

5 I ntervene on all of the contractual issues

6 presented in its conplaint, the anended

7 conpl ai nt, nost recent one to the Court, and

8 that Rapidan Service Authority wll have to

9 respond to sane.

10 Now, | would like it if, M. Habeeb,

11 you woul d draft an appropriate order for this
12 pur pose.

13 Part two of that is | would like to

14 schedul e the partial sunmary judgnent,

15 because | believe that that can be done

16 pretty quickly and without |ots of issues.

17 Because | think there is sone issues here

18 once | get through everything, again, that

19 may be ripe to resolve one way or the other
20 in partial summary judgnment, or not. | don't
21 know yet, because | haven't thought about al
22 that yet. But, it may be an appropriate tine
23 to think about how we take the next steps in
24 this case and what we want to schedul e next.
25 So, I"'mgoing to ask y'all to contact
wwiw cavalier-reporting.com Cavalier Reporting & Videography info@cavalier-reporting.com
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M ss Mclver and schedul e anot her hearing date
to take care of both the denurrer and any

ot her outstanding pretrial issues that may be
di spositive as to any issues, that we
schedul e them for a hearing where we w ||

hear all of those matters at one tine,

i nstead of in a pieceneal fashion, and

di spose of all of it and allow you parties to
figure out how you wi sh to proceed next.

MR. HABEEB: Thank you, Judge.

M5. LYNN:. Your Honor, you asked ne a
guestion that | don't feel that I was given
the opportunity to answer. And that is why
doesn't Rapi dan Service Authority have to
abi de by a contract, the second anendnent.
And so, | understand your ruling. | would
i ke the opportunity to answer that question
in a letter, because | believe that that is
I ncredi bly inportant.

THE COURT: Ms. Lynn, you can al ways
address the Court in witing at any tine
about any particular issue. Feel free to do
so.

M5. LYNN. | nean, because you

specifically asked ne why do we not have to
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go by that amendnent. And the answer to the
question is that under nunmerous Virginia
Suprene Court cases, that anmendnent woul d be
consi dered voi d.

THE COURT: But it's not. Nobody has
asked nme to consider it to be void. And as a
matter of law, it's not void or voidable. It
exi sts between two governnental entities.
And one governnmental entity has the ability
to ask this Court to resolve the dispute
between it and the other one that it created.
And as a result, the plea in bar nust fail.

M5. LYNN. | believe that there are
anpl e cases, including in the annotations of
the statutes that G eene County presented,
even one fromthe United States
Suprene Court, indicating that the del egation
of legislative functions such as the setting
of rates and fees cannot be contracted away.

THE COURT: That's not what they did.
Rapi dan Service Authority agreed that they
woul d set and collect the fees, which they
have now abandoned based on the testinony of
M. denons, when they said that they are not

going to collect the fee anynore. The
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agreenent says Rapidan Service Authority
establ i shes a sewer systemfacility fee in an
anount approved in witing by the County and
t he Rapi dan Service Authority fromtinme to
tinme. And so, the Rapidan Service Authority
has agreed to work with Greene County in
order to establish this fee. They didn't
gi ve anything up. They still have to approve
it, they still have to do all the things that
they need to do to nake the fee a reality.
But, what they have agreed to do is sonething
now t hat they have seened to, based on
M. denons' testinony, failed to do. And
perhaps failed to do wi thout good faith,
because sone entity called G eene County
Board of Supervisors sued the Rapi dan Service
Aut hority. And then they censured the
menbers of the Rapidan Service Authority that
were nenbers of G eene County, or appointed
by Greene County, when it's a different
entity at all that sued them

And so, there are some questions that
G eene County has asked the Court to answer
based on Rapi dan Service Authority's response

to things done by Rapidan Service Authority,
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for whatever reason. And this is the only
pl ace that G eene County can ask for that to
take place. There is no other recourse for
them And so, the argunent that this is
sonehow asking that they |legislate away their
ability to set fees is just a

m sunder standi ng of the facts as they exist.
It's not what Greene County is asking the
Court to do. Nor are they suggesting that
the Court allowthemto do it. Al they are
asking is that Rapidan Service Authority
conply with the contract and agreenent they
entered into with G eene County. And when
they do that, | don't know what happens.

But, that is what Greene County is asking
for.

So, M. Habeeb, if you can circulate
the appropriate order. | have entered the
order that you sent in, or M. Haley sent in,
| can't renmenber who did. Wwo sent it in for
t he nonsuit, Hal ey?

MR, HALEY: | did, Judge.

THE COURT: So, |'ve entered that order
regardi ng the nonsuit and noted M. Gegg's

obj ection, that he adopted the objection of
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M. Cal os.

MR. HABEEB: Thank you, your Honor.

M5. LYNN. So, your Honor, there is a
dermurrer outstanding that | have not briefed
and we have not filed an answer.

THE COURT: Yes.

M5. LYNN. So, the statute requires
that all prelimnary notions be resol ved
before the filing of a summary judgnent
notion. W anticipate that if we get passed
the demurrer, we will answer and file a
counterclaim So...

THE COURT: So, there's no reason that
| understand under Virginia | aw when
everything has been properly noticed, that we
woul dn't be able to resolve themall at the
sane tinme, just in the right order. So that
we woul d take up your denurrer and anyt hing
el se, and then we can take up a substantive
I ssue, like the notion for partial summary
judgnent, right after we deal with the
demurrer, if there's a reason to. It doesn't
mean that the Court won't sustain the
dermurrer, it just neans that if we schedul e

the demurrer and hear the demurrer, the Court
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1 agrees with you, then we don't get to the
2 other part. But, if | don't agree with you,
3 then we can do the other matter, too, and try
4 to resolve all of the issues at one tine.
5 M5. LYNN. Well, ny only issue with
6 that, your Honor, is that we haven't filed an
7 answer and we are not required to file a
8 counterclaimuntil, you know, we file an
9 answer. And if there are notions for sunmary
10 j udgnent, we would do a counternotion as
11 wel | .
12 THE COURT: So then I'"mnot going to
13 tell you howto litigate your case. Al |I'm
14 telling you is the way | want to proceed here
15 Is in an efficient way and try to resolve all
16 of the issues that are outstanding at one
17 time. If you are telling nme that you are
18 unable to do that, for whatever reason, then
19 we can take that up. But, | would like to
20 schedul e one nore notions day to resolve this
21 case, as nuch of it as we can, and try to
22 defi ne what issues are going to be tried or
23 not tried efficiently. | nmean, this case has
24 been around for a little while now. And |
25 would like it to be able to efficiently
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concl ude one way or the other; either through
trial or the agreenent of the parties, or

ot her order of the Court, sooner rather than
| at er.

M5. LYNN. So, | would ask that the
Court entertain the denmurrer next, and | wll
brief it as soon as possible.

THE COURT: Happy to entertain the
dermurrer next. And all | would ask you to
do, M. Habeeb and M ss Lynn, and to the
degree M. Craig and M. Calos are interested
in, to schedule a new date wwth ny office and
we Wi ll schedule it as soon as possi bl e.

How nuch tine do you think you need to
respond, Ms. Lynn?

M5. LYNN: | haven't even started a
menorandumon it. | mean, | would think
can get one done in 10 days or so.

MR. HABEEB: Judge, it's the exact sane
I ssues you just ruled on.

THE COURT: So, | know that | have tine
avai | abl e Decenber 27th and 28th. And |I'm
happy to spend those days with you all doing
what ever you would like to do that day. But

that seens to be a date that no one wants. I
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1 have anot her case involving the State Water
2 Board that day, the 28th, because, well, he
3 works for the State and he was avail abl e t hat
4 day.
5 So, | have the 27th and 28th. And
6 after that, it gets difficult to find sone
7 tine.
8 MR, HABEEB: Judge.
9 THE COURT: Let ne also say this. |
10 have - -
11 MR. HABEEB: Judge, let ne see if | can
12 make it easy for you. Geene County has
13 already filed a brief on this dermurrer. The
14 denmurrer is purely an issue of argunent.
15 There's no need to have a hearing, we would
16 wai ve oral argunent and allow your Honor to
17 decide the matter on the pleadings, and we
18 will not file anything else after what we
19 have already fil ed.
20 THE COURT: Excellent. Good to hear.
21 M5. LYNN: And I'm avail able on the
22 28t h, your Honor.
23 MR. HABEEB: That woul d be a great day
24 to hear our notion for sunmary judgnent.
25 THE COURT: Al right.
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1 M5. LYNN. Well, | was saying | was

2 avai |l abl e that day for a hearing on the

3 demurrer.

4 THE COURT: kay. So, what we are

5 going to do is schedule both denurrer and the

6 sunmary judgnent for that date. And | wll

7 receive in 10 days or so Ms. Lynn's response.

8 And if | can respond to the paperwork, |

9 will, wthout setting a hearing. And if

10 that's the case, then we wll just have the
11 summary judgnent notion on the 28th. |f not,
12 we wll have the denurrer hearing on the

13 28t h.

14 MR. HABEEB: Judge, just so we can get
15 the right notice out, how nmuch tinme and when
16 on the 28th do you have avail abl e?

17 THE COURT: The 28th is available after
18 1:00. So, it would be 1:30 on.

19 MR. HABEEB: GCkay. And would you like
20 an in-person hearing or another virtual

21 heari ng?

22 THE COURT: | think given the spread of
23 everyone, that a virtual hearing is just fine
24 with the Court, unless everybody w shes to

25 travel to Geene. | have another matter
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schedul ed that norning at 9:00 a.m that is
unlikely to take place given the history of
the defendant in the case. It's unlikely to
be resolved that day. And so, if you want to
start early and be the backup teamfor the
9: 00 case, we can do it in Geene that
norning. |'ve got to be there anyway. That
may be just as efficient.

M5. LYNN. That sounds good, your
Honor .

THE COURT: Ckay.

MR. HABEEB: And we will work in
general on all of that.

THE COURT: kay. G eene County at
9:00 a.m on the 28th.

MS. LYNN. I n person?

THE COURT: Yes.

M5. LYNN: Thank you, your Honor.

MR. HABEEB: Thank you, Judge.

THE COURT: Thank you all.

MR. HALEY: Thank you, Judge.

THE COURT: Thank you.

MR. GREGG Thank you, your Honor.
Have a good afternoon.

(Hearing concluded at 5:45 p.m)
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